NON DISCLOSURE AND EVALUATION AGREEMENT

This Agreement, to be retroactively effective as of the -------------------------------- (date), by and between
ABCR Laboratorios, SL                                                                                                                                                                                  
Polígono Industrial de Vilapouca, S/N
36555 Forcarei, Spain
· Hereinafter Labs     -

and

	(COMPANY)
	Address
· 	Hereinafter xxxx     -

and

	(COMPANY)
	Address
· 	Hereinafter xxxx     -

Labs is manufacturer of specialty chemicals, such as but not limited to functional organofunctional silanes, silicones, organometallics and has developed proprietary know-how, technology and expertise related to the development, manufacture, marketing and application of said products; and

Abcr GmbH is a distributor of specialty chemicals to renowned pharmaceutical, chemical and material science-oriented companies worldwide, but not limited to its current product portfolio; and

(COMPANY) is a manufacturer of -------------------------------------------------------------------------------------------------------------

WHEREAS, ABCR and (COMPANY) have expressed a mutual interest to PURPOSE of the AGREEMENT---------------------------------------------------------------------------------
(hereinafter the “EVALUATION”). In connection with the EVALUATION, the Parties may disclose, at each Party´s sole discretion, to each other relevant confidential and/or proprietary information, including product samples in the field of __________________________for the purpose of the manufacturing of _____________________(hereinafter called the “PURPOSE”).

NOW, THEREFORE, IT IS HEREBY AGREED BY THE PARTIES AS FOLLOWS:

1. Definition INFORMATION

The term “INFORMATION” with respect to a Party (hereinafter “PROVIDER”) shall mean any and all technical and/or commercial information in tangible or non-tangible form which is disclosed or otherwise made available by said Party to the other Party (hereinafter “RECIPIENT”) for the purposes of this Agreement; information provided hereunder by a Party´s affiliates, consultants or agents shall equally be considered such Party´s INFORMATION. INFORMATION may include, but is not limited to, formulae, compositions, specifications, designs, ideas, machine readable data, production and quality control methods, processes, techniques, business policies or practices, financial data, market data, and other technical and/or commercial information and data, as well as product samples.
A Party´s INFORMATION shall also include any information obtained by the other Party under this Agreement by visual inspection during audits, visits and/or demonstrations in laboratories, pilot plants and/or production facilities of the first Party, e.g. regarding plant and equipment, and the applications and modes of operation thereof.

2. Confidentiality and Restricted Use

2.1 RECIPIENT shall keep in strict confidence PROVIDER´s INFORMATION and shall not without the prior written consent of the PROVIDER
a) use any such INFORMATION for any purpose other than the purpose of conducting the EVALUATION, except pursuant to a future agreement with PROVIDER; nor
b) disclose or make available any such INFORMATION to any third party; nor
c) disclose or make available any such INFORMATION to any officers or employees other than those who require access to the INFORMATION for conducting the EVALUATION and who agree to be bound to the terms of this Agreement, and then only to the extent required for this purpose; RECIPIENT shall assume full responsibility for the performance of its officers and employees under this Agreement; nor
d) use any such INFORMATION for its own research and development purposes; nor
e) make any commercial use of any such INFORMATION, nor make any such INFORMATION the subject matter of or otherwise use it in context with any application for patent or other intellectual property rights.

The Parties shall also keep confidential the fact that the Parties have entered into this Agreement and the EVALUATION hereunder, as well as its terms and conditions.

2.2 The restrictions provided above shall not apply to any INFORMATION for which RECIPIENT can prove that such INFORMATION
a) at the time of receipt hereunder was, or thereafter becomes, part of the public domain through no act or omission of RECIPIENT in breach of this Agreement; or
b) was already in RECIPIENT´s possession at the time of receipt hereunder or is hereafter in good faith received by RECIPIENT from a third party without an obligation of confidentiality and/or restrictions as to its use still in effect; or
c) is hereafter independently developed by or on behalf of RECIPIENT without recourse to PROVIDER´s INFORMATION or relevant part thereof.

Specific terms of INFORMATION shall not fall within any exception merely because they are embraced by more general information falling within any exception. Likewise, any combination of specific items of INFORMATION shall not fall within any exception merely because the specific items themselves fall within any exception, but only if the combination itself, and its principles of operation, fall within any exception.

2.3 RECIPIENT may, for the limited purpose of participating in the EVALUATION, disclose PROVIDER´s INFORMATION to its Affiliates provided that the said Affiliates have a need to know the INFORMATION, have been advised of its confidential nature and have accepted all provisions herein as binding, and, provided further, that in the event of such disclosure RECIPIENT shall remain liable for any unauthorized disclosure, dissemination and/or use of PROVIDER´s INFORMATION by its Affiliates.
A Party´s “Affiliate” means any company, including joint-venture company, controlling, controlled by, or under common control with such Party, with “control” meaning directly or of such company´s voting stock, or possessing the power to direct or cause the direction of its management and policies.
In case of ABCR, (COMPANY), indirectly controlled via a fifty percent (50%) ownership, shall be deemed Affiliate. ABCR may commission (COMPANY) with certain activities, provided, that ABCR shall remain fully responsible for the performance and fulfillment of all of (COMPANY)´s obligations.
For the purpose of Article 2.2 above, the term RECIPIENT shall include RECIPIENT´s Affiliates.
Notwithstanding to the foregoing and in context with the ----------------------project, (COMPANY) shall be entitled to disclose on a need-to-know basis certain ABCR approved INFORMATION (a) and product samples for analytical and processing purposes to……., as the case may be, and (b) to XXX as required to comply with reporting obligations under the framework of the xxx public funding project, including auditing procedures.

2.4 RECIPIENT shall not make or have made any analysis including reverse engineering or any observation of the chemical composition and/or physical characteristics of the samples received hereunder without prior written consent of PROVIDER, and RECIPIENT shall not provide or make available to any third party any such sample.

Obtaining information and/or data related to the form, fit and function for the purposes of the EVALUATION shall not be deemed analysis, provided, however, that any findings, data, conclusions and other pertinent information obtained by inspection or testing of product samples which may reflect their chemical composition, physical characteristics and/or their manufacturing technology shall be considered as if disclosed to (COMPANY) as part of ABCR´s INFORMATION for the purposes of this Agreement.

3. Liabilities and Property Rights

3.1 PROVIDER shall not at any time have any obligation to provide any INFORMATION but may do so at its sole discretion. Although PROVIDER believes its INFORMATION is accurate, INFORMATION is provided strictly on an as-is basis and with no liability to RECIPIENT whatsoever, and any use of or reliance on INFORMATION and the performance of the EVALUATION shall be solely at each Party´s own risk.

In particular, PROVIDER gives no warranty, express or implied, as to the accuracy, reliability, novelty, completeness, or fitness for any particular purpose of any INFORMATION, nor that its use will not infringe on any third party´s rights.

3.2 All INFORMATION provided hereunder shall at all times remain the property of PROVIDER. Upon PROVIDER´s written request, RECIPIENT shall return to PROVIDER, or procure the return of, all documents and electronic or other storage media received hereunder and containing INFORMATION, including without limitation all unconsumed samples, and shall destroy (including without limitation permanent deletion from electronic or other storage media with the exception of backup media), or procure the destruction or deletion of, all copies, reproductions, summaries, notes, memoranda and other tangible documents to the extent containing PROVIDER´s INFORMATION, including without limitation all materials embodying samples received from PROVIDER. Such request may be submitted at any time; provided, however, RECIPIENT is not obliged to keep any such documents, electronic storage media, samples etc. for more than six (6) months after expiration or termination of this Agreement to comply with such obligation to return INFORMATION.

The RECIPIENT shall not be obliged, however, to delete such INFORMATION from electronic data backup storage media which are used for routine backup copies of mass storage media (such as backup tapes for a network server´s daily, weekly, semi-annual or annual data backup) for emergency cases, provided that any files containing INFORMATION on such backup storage media are not re-copied to personal computers or workstations or in the event of this re-copying being unavoidable or unintentional, are deleted from such personal computers or workstations immediately thereafter.

3.3 Unless otherwise expressly provided herein, neither this Agreement nor any provision of INFORMATION hereunder shall be construed as granting, or as an undertaking to subsequently grant, to RECIPIENT any license, right, immunity, title or interest in or to any present or future patent, patent application, know-how, copyright, trademark, trade secret or other proprietary right or interest, and RECIPIENT will not assert any rights of prior use with respect to said INFORMATION. The disclosure of any INFORMATION hereunder will not be considered a “publication” thereof for patent or copyright purposes, nor will it constitute release of said INFORMATION into the public domain. Nothing herein shall be construed as preventing a Party from itself using in any manner or disclosing to third parties any and all of its own INFORMATION and/or as a commitment of either Party to enter into any further agreement and/or any business arrangement with the other Party.

3.4 The Parties shall adequately advise each other of the outcome of the EVALUATION in due time.

3.5 The Parties represent and warrant that they have the right to enter into this Agreement. The Parties further represent and warrant that the terms of this Agreement are not inconsistent with other contractual or fiduciary obligations, expressed or implied, which they may be obligated to honor.

4. Term and Termination

Upon execution by the Parties this Agreement shall become effective as of the date first above written and shall remain in force for five (5) years. The obligations of confidentiality and non-use shall survive the expiration or termination of this Agreement or any extension or renewal thereof for a period of five (5) years. Furthermore, expiration or termination of this Agreement shall not affect any continuing rights and obligations pursuant to Articles 3 and 5 herein, as may apply.

5. Severability and Dispute Resolution

5.1 Should any of the provisions of this Agreement become or prove to be null and void this will be without effect on the validity of this Agreement as a whole. The Parties will, however, endeavor to replace the void provision by a valid one which in its economic effect complies most with the void provision. The same shall apply accordingly in the event that this Agreement contains any unintended omissions.

5.2 This Agreement is to be governed by and construed in accordance with the substantive laws of Spain without giving effect to its conflict of laws rules. All disputes arising out of or in connection with this Agreement which cannot be amicably solved by the Parties shall be finally settled by arbitration under the Rules of Conciliation and Arbitration of the International Chamber of Commerce by three (3) arbitrators appointed in accordance with the said Rules. The place of arbitration shall be Pontevedra, Spain. The arbitration shall be held in English. The award of the arbitration shall be final and binding upon the Parties, and shall be enforceable by any court of competent jurisdiction.

5.3 In the event of a substantial breach of this Agreement, the recovery of monetary damages may be an insufficient and inadequate remedy and PROVIDER may, notwithstanding the foregoing and without waiving any other rights or remedies, apply to any court of competent jurisdiction for an injunction or other equitable relief to protect its INFORMATION, and to prevent or restrain the breach of this Agreement.

5.4 No failure or delay of either Party in insisting upon or enforcing any of the provisions of this Agreement, or in exercising any right, power, privilege or remedy hereunder, and no partial or single exercise thereof, shall be construed or constitute a waiver or subsequent waiver of such right, power, privilege, remedy or of any other rights hereunder.
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